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CONTRACT

The parties to this Contract are the Superintendent of Public Instruction, state of Montana, hereinafter referred to as the “OPI” and the ____________________________, hereinafter referred to as the “Contractor.”  

RECITALS

1.
It is the intent of the Montana Legislature that eligible children in in-state children's psychiatric hospitals and residential treatment facilities be provided with an appropriate educational opportunity in a cost-effective manner, including the provision of a free appropriate public education for an eligible child with a disability that is consistent with state standards for the provision of special education and related services;

2.
The Superintendent of Public Instruction may contract with an in-state children's psychiatric hospital or residential treatment facility for provision of an educational program for an eligible child as defined in Section 20-7-436, Montana Code Annotated (MCA) in the hospital or treatment facility; 

3.  The OPI and the Contractor have reached an understanding with respect to the terms and conditions under which the Contractor will provide for an educational program for eligible children pursuant to Section 20-7-435 MCA, and the parties now desire to reduce their entire understanding to writing.

AGREEMENT

The parties to this Contract, in consideration of the mutual promises and stipulations identified below, agree as follows:

SECTION I

A.
Purpose:

To implement provisions of Sections 20-7-435 and 20-7-436, Montana Code Annotated (2001).

B.
Duties:

The Contractor shall provide a free appropriate education for each child living at the Contractor’s in-state facility who is a resident of the state of Montana as determined in accordance with Section 1-1-215, MCA.  The Contractor shall provide special education and related services to students qualified to receive such services pursuant to the Individuals with Disabilities Education Act (20 United States Code, Secs. 1400-1485) and the applicable Montana law.  The contractor shall submit a program narrative to the OPI for approval.  The program narrative shall describe the policies and procedures that implement special education services in the facility.  The contractor shall provide special education and related services consistent with the approved narrative. The Contractor shall provide a general education program in accordance with Section 20-5-109, MCA, for children not qualified for special education.  All students’ rights to an education and procedural safeguards shall also be protected in accordance with Section 504 of the Rehabilitation Act of 1973 (29 United States Code, Section 794) and special education regulation pursuant to Section 20-7-402, MCA.

In addition to the above duties, the Contractor shall:

1. Conduct a Discharge/Transitional Planning Meeting.

Provided the Contractor has received adequate notice that the child is leaving the Contractor's facility, the Contractor shall conduct a discharge/transition planning meeting with the school district.  The purpose of this meeting is to share information and discuss the particular child’s needs prior to the child leaving the Contractor’s facility.  If it is not possible to issue notice of and hold the meeting with the school district prior to the child’s leaving the Contractor's facility, notice shall be issued and the meeting shall be held not later than 10 days after the facility becomes aware the child will be leaving the facility.  Such notice shall be sent to:

a.  the child’s school district of residence and, if different, the school district the facility anticipates the child will attend following leaving the facility; and 

b.  the child’s parents or surrogate parent.

The Contractor shall encourage participation in the meeting by making a good faith effort to set a date and time that is mutually convenient to the parties.  Such efforts may include conducting the discharge/transitional planning meeting via telephonic conference calls.

2. Issue Individual Educational Plan (IEP) Meeting Notice.

Whenever the Contractor anticipates that implementation of a child’s IEP may involve the school district in which the Contractor’s facility is located, the Contractor shall issue a notice of the IEP meeting to the particular school district.  

The Contractor shall encourage participation of the parties by giving reasonable advance notice and making a good faith effort to set a mutually convenient date and time for the meeting.

SECTION II

Compensation:
1.
The Contractor acknowledges that payments by the OPI to all facilities under contract to provide educational services under Sections 20-7-435 and 20-7-436, MCA, shall not exceed the total annual appropriated funds for Sections 20-7-435 and 20-7-436, MCA.  The annual appropriated funds are derived by dividing the biennial appropriation by one-half.

2.
The annual appropriated funds received by the OPI for Section 20-7-435 implementation shall be divided into 12 unequal monthly amounts based on each month’s portion of total school days, including PIR days per month, relative to total PIR and school days per year.  The maximum billable days per fiscal year of instruction and PIR days cannot exceed 240 days.

3.
The total compensation for the Contract term is based on the number of students enrolled.

4.
The same daily rate per enrolled student shall be paid to all eligible facilities in categories 2 and 3.  The established categories are as follows:

a.
Category 1 – Medicaid-eligible children, who qualify under the provisions of 20-7-436(2), MCA, and who are authorized for residential care by Medicaid.  This category includes only Montana resident children residing in the residential treatment center.


For those children who fall into category 1, reimbursement for educational costs shall not be provided under this Contract.

b.
Category 2 – Eligible children, as defined at 20-7-436(2), MCA, attending an eligible children’s psychiatric hospital or residential treatment center and who are Medicaid eligible but not authorized for residential care under the provisions of Medicaid.  This category includes children who are no longer authorized under Medicaid for residential treatment. 


The daily rate for education costs for eligible children in category 2 is $62.32 per child from July 1, 2009, through June 30, 2010, and $64.19 per child from July 1, 2010, through June 30,2011.  

c.
Category 3 – Eligible children, as defined at 20-7-436(2), MCA, attending an eligible children’s psychiatric hospital or residential treatment center, who are not Medicaid eligible.


The daily rate for education and related service costs for eligible children in category 3 is $65.00 per child from July 1, 2009, through June 30, 2010 and $66.95 per child from July 1, 2010, through June 30, 2011.
5.
The Contractor and the OPI agree that in the event the total number of students enrolled and billed by the facilities holding contracts under Sections 20-7-435 and 20-7-436, MCA, for any month exceeds that month’s allotment and the reserve amount, the amount distributed shall be prorated accordingly.


In the event the total number of students served and billed by all facilities holding contracts under Sections 20-7-435 and 20-7-436, MCA, for any month is less than that month’s available funding, the balance shall be available for distribution to public schools as follows:


a.
$40,000 of the total annual appropriation shall be initially set aside and reserved by the OPI for distribution to such facilities in the event that any month’s billings exceeds that month’s available funding.


b.
If there is a balance remaining in any month’s allotment of the total annual appropriation amount, that balance shall be available for distribution to public schools by the OPI.

c.
The reserve balance shall be held by the OPI until April 15 of each year of this Contract.  After April 15 of each Contract year, any reserve balance shall become available for distribution to public schools by the OPI.

6.
The Contractor shall bill the OPI on a monthly basis during the term of this Contract with a timely bill.  A “timely bill” means a bill postmarked or telefaxed to the OPI no later than the 10th day of the month following service.  Weekends and holidays are included in the determination of the 10 days, but if the 10th day falls on a holiday or weekend, a bill postmarked or received by the OPI by telefax on the next working date shall be considered timely.


In the event the Contractor’s monthly bill is not timely, payment to the Contractor shall not exceed the balance remaining in the month’s allotment of the total annual appropriated amount under 20-7-435 and 20-7-436, MCA.  This limitation shall be effective the first month after the Contract has been signed by the parties.

7. Payment to the Contractor shall be made in 12 unequal installments on or before the 25th day of each month during the term of this Contract, provided the Contractor’s bill is received by the OPI or postmarked on or before the due date described herein.

8. The daily rates defined above are based upon a minimum 6-hour day for children in grades 4 through 12, 4-hour day for children in grades 1 through 3, and a 2-hour day for children in preschool through kindergarten.

9. Payment for the daily rate is based on a prorated portion of education being provided to each child under the Contract.  If students receive less than a full instructional day (4 hours for grades preschool through 3rd, and 6 hours for grades 4 through 12), refer to the prorated chart below.  Preschool and kindergarten children are eligible for a maximum reimbursement of 2 hours of educational service (2 hours + a .50 prorated day).  Reimbursement ratio for prorated days is as follows:

a.
Pro-rate for grades preschool-3
b.
Pro-rate for grades 4-12


1 hr = .25
2 hr = .50
1 hr = .17
4 hr = .67


3 hr = .75
4-6 hr = 1.00
2 hr = .33
5 hr = .83




3 hr = .50
6 hr = 1.00

NOTE:  The dollar amount of reimbursement for a full day (four hours) of instructional service for 1st through 3rd-grade children shall be equivalent to the dollar amount of reimbursement for a full day (six hours) of educational services for 4th through 12th-grade children.

SECTION III

Term of Contract:

The term of this Contract is two (2) fiscal years, beginning July 1, 2009, and ending June 30, 2011, unless terminated sooner in accordance with the terms of Section VIII.  
SECTION IV

Agency Assistance:
Except for assistance in the form of consultation services provided by OPI staff for the development of the program narrative as required under Section I, there shall be no assistance in the production of information or the performance of this Contract by the OPI personnel.  No equipment or supplies shall be furnished to the Contractor by the OPI for the performance of this Contract.

SECTION V

Ownership and Publication of Materials:

The OPI shall own all work product, information and narratives that result from the performance of this Contract.  None of the results, information, tables, or other data produced hereunder may be published or distributed without the prior written permission of the Superintendent.

SECTION VI

Taxes:

The Contractor is an independent contractor for purposes of federal and state income tax withholding and, because the Contractor is an independent contractor under the terms of this Contract, the OPI shall not deduct from the compensation or make any payment on behalf of the Contractor for any federal, state and municipal taxes.  The Contractor shall pay all taxes that may be required or charged on the compensation under this Contract.

SECTION VII

Monitoring/Clarification:


The Superintendent or her designated representative shall have the right to inspect and monitor the educational programs provided by the Contractor.  If needed, further itemization or clarification of specific tasks in Section I shall be accomplished through discussion between the Contractor and the Superintendent or her designated representative.

The OPI, either individually or in conjunction with the Montana Department of Public Health and Human Services, may review finances and operation audit records, including financial records.  These records shall be made accessible to the OPI and, where appropriate, the Department of Public Health and Human Services, upon request.

SECTION VIII

Termination/Default:

If either party violates any of the terms of this Contract, or does not comply with the requirements of this Contract, or fails to fulfill the obligations of this Contract in a timely and 

proper manner, the other party may terminate the Contract by written notice.  Upon mailing of such notice, this Contract shall be deemed terminated.  This notice shall be sent certified mail, return receipt requested.

If, during the term of this Contract, the Montana Legislature reduces the funds appropriated for implementation of Sections 20-7-435 and 20-7-436, MCA, by an amount greater than 10 percent (10%), this Contract shall automatically terminate sixty (60) days from the date the appropriation is reduced.   In addition, the Contractor acknowledges Section 18-4-313(3), which provides that when funds are not appropriated or otherwise made available to support continuation of performance in a subsequent fiscal period, this Contract must be canceled.  In case of a conflict between the parties under this provision, Section 18-4-313(3) shall prevail.

SECTION IX

Hold Harmless and Indemnification:

The Contractor agrees to hold harmless, defend and indemnify the state of Montana, its elected and appointed officials, agents, and employees against all claims, demands, and causes of action of any kind, that occur as a result of negligence or other wrongful act or omission on the part of the Contractor or its employees under the Contract.

The Contractor shall carry general liability occurrence coverage with combined single limits for bodily injury, personal injury, and property damage of $1 million per occurrence/$2 million aggregate per year, from a carrier with a Best’s rating of at least A-.

The Contractor’s insurance coverage shall be primary insurance as respects the state of Montana, its officers, officials, employees, and volunteers.  The Contractor’s certificate of coverage shall name the state of Montana as an additional insured under the Contractor’s policy, including the Contractor’s general supervision, products, premises, and automobiles used.

Any insurance or self-insurance maintained by the state, its officers, officials, employees, or volunteers shall be excess of the Contractor’s insurance and shall not contribute with it. 

Proof of insurance is required in the form of certification of insurance and a 30-day notice of cancellation from the insurer.

Workers’ Compensation:

The Contractor shall maintain Workers’ Compensation Insurance or an Independent Contractor’s Exemption covering the Contractor and/or employees while performing work for the state of Montana in accordance with Sections 39-71-120, 401, 405, MCA.  Neither the Contractor nor its employees are employees of the state.  This insurance must be valid for the entire Contract period.

SECTION X

A.
Civil Rights:
It is agreed that all persons with responsibilities in the performance of the terms of this Contract shall not discriminate against any person(s) on the basis of race, religious creed, color, sex, national origin, age, political affiliation or beliefs, marital status, mental or physical handicap, or ancestry in any activities performed pursuant to this Contract.

B. 
Drug-Free Workplace:

The Contractor agrees to comply with all requirements of the Drug-Free Workplace Act of 1988 implemented at 34 CFR Part 85, Subpart F, for grantees, as defined at 34 CFR Part 85, Secs. 85.605 and 85.610.

C. 
Federal Lobbying Prohibition:

The Contractor agrees to comply with all requirements of the Federal P.L. 101-121, Section 1352, concerning federal lobbying.  By signing this contract, the Contractor certifies that:

1.
No federal funds received by it under this Contract or from any other source have been paid or will be paid by Contractor, or on its behalf, to any person for influencing or attempting to influence an officer or employee of any agency, a member of Congress, an officer or employee of Congress, or an employee of a member of Congress in connection with awarding of any federal contract; making any federal grant or loan; entering into any cooperative agreement; and extending, continuing, renewing, amending, or modifying any federal contract, grant, loan, or cooperative agreement.

2.
If any funds other than federally appointed funds have been paid or will be paid to any person for influencing or attempting to influence an officer or employee or any other agency, a member of Congress, an officer or employee of Congress, or an employee of a member of Congress in connection with this Contract, the Contractor shall immediately obtain from the OPI Standard Form-LLL, “Disclosure Form to Report Lobbying,” complete the form in accordance with its instructions, and return to the OPI as soon as possible.


3.
The Contractor shall require that the language of this section be included in any subcontracts of this Contract it enters into and ensure that all of its subcontractors certify and disclose accordingly.

D.
Debarment and Suspension:

By signing this Contract, the Contractor certifies that the requirements of Federal Executive Order 12549 and its implementing regulations in 34 CFR Part 85, Section 85.510, concerning debarment and suspension have been met.

SECTION XI

Interpretation:

In the event of litigation concerning this Contract, venue shall be the First Judicial District in and for the County of Lewis and Clark, state of Montana.  This Contract shall be interpreted according to the laws of Montana.

SECTION XII

Access to Records:

The Legislative Auditor, Legislative Analyst, and/or the OPI shall have access to all records and financial data and supporting documentation regarding the performance of this Contract.

SECTION XIII

Text of Contract/Modification/Assignment:

This document contains the entire Contract between the parties and shall not be enlarged, modified, altered, assigned, transferred or subcontracted except upon written agreement signed by all parties to this Contract.  No statement, promises or inducements made by either party, that are not contained in this written Contract, shall be valid or binding.

SECTION XIV

Large-Scale Student Assessment:

The Contractor acknowledges that public schools and private schools seeking accreditation in Montana participate in large-scale student assessment, pursuant to Section 20-2-121(12), MCA, and the administrative rules promulgated there under.  The Contractor shall administer the state’s Criterion Referenced test in grades three (3) through eight (8) and ten (10), or, as appropriate, the state-approved Criterion Referenced Test-Alternate.  The OPI shall reimburse the Contractor $25.00 per student participating in the assessment.  This reimbursement shall be in addition to the daily rates provided for herein.  Within thirty (30) days of the administration of the assessment, the Contractor shall provide a statement to the OPI indicating the number of students assessed.  The OPI shall reimburse the Contractor with the next payment required of the OPI as outlined in Section II above.  

SECTION XV

Accreditation:

During the term of this Contract, the Contractor shall maintain accreditation with the Montana Board of Public Education or the Northwest Association of Schools and Colleges.

SECTION XVI

Contract Renewal:

The Contractor and the OPI, agree that this two year contract may, upon mutual agreement and according to the terms of the contract, be extended on two year intervals for a period not to exceed six (6) additional years.  Providing that the contract is extended, amounts listed in Section II will be adjusted on a biennial basis using the same inflationary adjustment used by the Montana Legislature when determining the ensuing biennium payments for base aid to schools.
SECTION XVII

Liaison:

Tim Harris, Special Education Division Administrator, Office of Public Instruction, shall serve as liaison for the Superintendent and is her designated representative hereunder.

THE OFFICE OF PUBLIC INSTRUCTION:

Date





By: Denise Juneau, Superintendent




Office of Public Instruction




PO Box 202501




Helena, Montana  59620-2501

REVIEWED FOR LEGAL CONTENT: Montana law specifically provides that the State Superintendent may contract with in-state children’s psychiatric hospitals and residential treatment facilities for provision of an educational program for eligible children in the hospital or treatment facility, MCA, Sec. 20-7-435(2).  This agreement is, therefore, exempt from the state of Montana’s delegation and competitive procedures.

Date 
_
_________________________________________



By: Ann Gilkey, Chief Legal Counsel

CONTRACTOR:

_________________________________
Date





By: 





       

Federal ID No. _____________________________
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